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Ship Arrest

►Enforcement must be considered from the outset before obtaining 
an award or judgment

 Enforcement against security is vital

What is a ship?



Depends 
On

The Owner
Counter 
Security

Cost

Wrongful 
Arrest

Amount

Maritime 
Lien

Security for 
Release

Vessel 
Employed

Rules

Timing

Time Bars

Flag

Change of 
Ownership ISSUES TO

CONSIDER 
BEFORE AN 

ARREST



Admiralty Court in Kuala Lumpur

 Set up on 1st Oct 2010

 Centralized Registry in Kuala Lumpur

 Hearing for warrant applications given top priority

 Parties not forced to file in KL but encouraged to use the Admiralty Court

 Not only restricted to pure Admiralty claims but “all maritime related 
matters” 



Practice Directions

 Practice Direction 2/2007
 Practice Direction 1/2012



Invoking Admiralty Jurisdiction

 Section 24 of the Courts of Judicature Act 1964 (Act 91)
 Section 20 (1) (a) of the UK Supreme Court Act 1981 sets out the 

admiralty jurisdiction of the High Court *
 Section 20 (2) The questions and claims referred to in sub-s (1)(a) are : –
 any claim to the possession or ownership of a ship or to the ownership of 

any share therein
 any question arising between the co-owners of a ship as to possession, 

employment or earnings of that ship 

* Refer to SCA 1981



Invoking Admiralty Jurisdiction

 any claim in respect of a mortgage of or charge on a ship or any share 
therein

 any claim for damage received by a ship
 any claim for damage done by a ship
 any claim for loss of life or personal injury sustained in consequence of 

any defect in a ship or in her apparel or equipment, or in consequence of 
the wrongful act, neglect or default of –

 the owners, charterers or persons in possession or control of a ship; or 



Invoking Admiralty Jurisdiction

 the master or crew of a ship, or any other person for whose wrongful 
acts, neglects or defaults the owners, charterers or persons in 
possession or control of a ship are responsible,

 being an act, neglect or default in the navigation or management of the 
ship, in the loading, carriage or discharge of goods on, in or from the 
ship, or in the embarkation, carriage or disembarkation of persons on, in 
or from the ship;

 any claims for loss of or damage to goods carried in a ship
 any claim arising out of any agreement relating to the carriage of goods 

in a ship or to the use or hire of a ship



Invoking Admiralty Jurisdiction

 any claim in the nature of salvage (including any claim arising by virtue of 
the application, by or under [section 87 of the Civil Aviation Act 1982], of 
the law relating to salvage to aircraft and their apparel and cargo)

 any claim in the nature of towage in respect of a ship or an aircraft
 any claim in the nature of pilotage in respect of a ship or an aircraft
 any claim in respect of goods or materials supplied to a ship for her 

operation or maintenance
 any claim in respect of the construction, repair or equipment of a ship or 

in respect of dock charges or dues



Invoking Admiralty Jurisdiction

 any claim by a master or member of the crew of a ship for wages 
(including any sum allotted out of wages or adjudged by a superintendent 
to be due by way of wages)

 any claim by a master, shipper, charterer or agent in respect of 
disbursements made on account of a ship

 any claim arising out of an act which is or is claimed to be a general 
average act



Invoking Admiralty Jurisdiction

 any claim arising out of bottomry
 any claim for the forfeiture or condemnation of a ship or of goods which 

are being or have been carried, or have been attempted to be carried, in 
a ship, or for the restoration of a ship or any such goods after seizure, or 
for droits of Admiralty

 the maritime claim must come within the subject matter of admiralty 
jurisdiction set out in s 20(2) (a)-(s) of the UK Supreme Court Act 1981. 

 Claims that come under s 20(2) (a)-(c) and (s) of the UK Supreme Court 
Act 1981 generally concern proprietary or possessory interests in a ship.



Invoking Admiralty Jurisdiction

 The action in rem can only be brought against the “offending ship” and 
not a ‘sister ship”

 Claims that come under s 20(2) (e) - (r), a claimant can bring an action in 
rem against the offending ship or any sister ship



Invoking Admiralty Jurisdiction

 What is a sister ship?

 One ship companies are not sister ships

 Unless the Claimant can prove that the corporate structure is a sham or 
a façade, the Court will not lift the corporate veil of the one-ship company

 Are associated ship arrests permitted in Malaysia ? No.

 Only, in France, Belgium and South Africa



Invoking Admiralty Jurisdiction

 Section 21(4)(i) is also a condition to be satisfied. 

 The relevant person could at the time the action was brought, be either 
the beneficial owner of the offending ship or a charterer of it under a 
charter by demise.

 The relevant person must be one who ‘would be liable’ rather than ‘who 
is liable on the supposition that the action succeeds’



Invoking Admiralty Jurisdiction

 Whether the action succeeds or not is a matter to be determined on the 
merits at trial, rather than at the earlier stage where jurisdictional 
disputes are resolved, so long as the plaintiff’s claim is not so plain and 
obvious to be unarguable, frivolous or vexatious as to be dismissed 

 The plaintiff need only show that he has an arguable case



Claims Not Included

 Arrest of ship for unpaid insurance premiums and P&I calls
 Arrest of ship for unpaid ship management fees (as opposed to 

disbursements incurred by the manager on behalf of the owner)
 Arrest of ship for any commissions, brokerages or agency fees payable 

in respect of a ship
 Arrest of ship for any costs or expenses relating to wreck removal (sunk, 

stranded or grounded ship)
 Arrest of cargo
 Arrest of bunkers



Types of guarantees

 Payment into court
 Escrow account
 Bank guarantee / bail bond
 P&I Club letter of undertaking
 Corporate letter



Providing Security

 Discretionary, it is a privilege not a right
 In issuing the security the Club is waiving policy defences to a claim
 LOU v. BG
 Agreed standard wordings



P&I Club LOU Sample Wording

“In consideration of your consenting to release from arrest and/or refraining
from taking action resulting in the arrest of the above-mentioned ship or any
other ship or property in the same ownership, associated ownership or
management as the above-mentioned ship for the purpose of founding
jurisdiction and/or obtaining security in respect of the above mentioned claim
against the owners of the abovementioned ship, we the United Kingdom
Mutual Steam Ship Assurance Association (Europe) Limited,



P&I Club LOU Sample Wording

hereby undertake to pay such sums as may be adjudged by a competent
court, by final judgment, not subject to appeal, or other competent tribunal or
as may be agreed to be recoverable from the owners of the abovementioned
ship in respect of the said claim, provided that the total of our liability
hereunder shall not exceed the sum of […] inclusive of interest and costs.

This undertaking shall be governed by and construed in accordance with
English law.”



Arrest Rules & Procedure

 Order 70 Rules of Court 2012

 Issue of Writ in Rem

 Service of Writ in Rem

 Warrant of Arrest

 Renewal of Writ

 Amendment of Writ



Arrest Rules & Procedure

 Caveat against arrest

 Caveat against arrest can be lodged by filing a praecipe signed by him or 
his solicitors (as their agents)

 Must furnish bail or pay into court an amount specified in the praecipe
within three days after receiving notice that such an action has been 
begun.



Arrest Rules & Procedure

 The usual practice for the owners, their agents, or underwriters of a ship
threatened with arrest, is to notify the plaintiff’s solicitors the name of a
solicitor or firm of solicitors who will accept service on their behalf and
undertake to enter appearance and furnish bail.

 Whenever a caveat against the arrest of a ship has been entered, the
name of the solicitors who had done so may be found by making a
search on the caveat book maintained at the registry.



Arrest Rules & Procedure

 Every caveat entered into the caveat book is valid for six months with no
extension.

 If a solicitor fails to perform an undertaking he has given to enter
appearance, give bail or pay money into court in lieu of bail, he shall be
liable for committal.

 The plaintiff who proceeds to arrest the ship or other property despite the
caveat has to show a good and sufficient reason for doing so.



Arrest Rules & Procedure

Entry of Appearance

 Is counter security required to be given to the ship owner if you arrest his
vessel? No.



Arrest Rules & Procedure

 Intervention during an Arrest
 Intervener is an interested party and he is permitted to set up defences

as the shipowner could have raised had he defended the action
 Release from Arrest
 Caveats against Release and Payment out of Proceeds of Sale
 Wrongful Arrest
 Test for Wrongful Arrest



Stay of Proceedings

 In what circumstances can the action be stayed (or suspended)?

 Forum Non Conveniens

 The Spiliada (1987) test

 Foreign Jurisdiction Clauses

 The Elefteria (1970) test



Arbitration

Arbitration Clauses

 Section 10 and 11 of the Arbitration Act 2005 (read together with
Arbitration Amendment Act 2011) permits arrest as security for arbitration
claims and ship to be retained as security or alternative security is
provided for the release



Issues to consider during an arrest

Applications in respect of property under Arrest – Omnibus Orders

 When the property is arrested, it comes within the custody of the Sheriff
and any unauthorized interference with the property amounts to
contempt of court. In practice on matters of urgency, the arresting party
or other persons (upon obtaining leave to intervene in the action) may
make the application on behalf of the Sheriff.



Issues to consider during an arrest

 Common Omnibus Orders made:-

 take appropriate measure to preserve the ship, the machinery and
equipment,

 to discharge the cargo
 repatriation of crew
 to move the ship within the limits of the port in which she is lying
 to supply or engage his agents to supply victuals, fuel and water to

the vessel etc.



Issues to consider during an arrest

 costs expenses incurred by the Sheriff in the maintenance and custody
of the arrested ship rank as Sheriff’s expenses which are either paid out
of the proceeds of sale of the ship or borne by the arresting party either
directly or by way of reimbursement to the Sheriff.

 a very wide discretion is vested in the court to make such orders.
 If the property on board, such as perishables, is adversely affecting a

ship under arrest and the property is not under arrest, an order if granted,
may include an order for the sale of that property.



Issues to consider during an arrest

 Insurance for port risks
 Security guards to prevent the vessel from “breaking arrest”
 Classification Societies / Certificates
 Marine Department and port authorities
 Judgment in Default & Summary Judgment
 Inspections and taking samples from the ship
 Discharge of cargo / environmental issues



Judicial Sale

 Appraisement and Sale of Property under Arrest

 Sale Pendente lite (Early sale or Sale pending litigation)

 What is the test to apply for an early sale?

 Effect of a Judicial Sale is that the vessel is sold free from all liens and
encumbrances (Clean Title)

 Judicial Sale process subject to procedures and Sheriff’s Terms &
Conditions



Judicial Sale

 Determination of Priorities

 statutory claimants ie, through powers conferred by the port legislation of
Malaysia on harbour and port authorities to detain and sell ships for
unpaid dues;

 the Sheriff’s costs, commission (unless sale is made by private contract,
5 per cent charged on the first RM1,000.00 and 2.5 per cent on the
excess) and disbursement of the sale of a ship (if the ship is sold by
order of the court as is the usual case); expenses incurred by plaintiff for
preservation and maintenance not sanctioned by the Sheriff;



Judicial Sale

 the plaintiff’s (costs of the producer of the fund) or its solicitor’s costs in
the action in which the order of sale is obtained;

 holder of possessory lien who has priority over subsequent liens;



Judicial Sale

 salvage claim, which takes priority over:

 an earlier damage;
 an earlier salvage which occurred on a different occasion;
 earlier wages;
 an earlier claim to forfeiture as instituted by the Crown;
 any subsequent possessory liens;
 mortgages;



Judicial Sale

 collision damage claim which has priority over:
 an earlier salvage;
 wages generally (unless employed by the Sheriff);
 subsequent possessory liens;
 mortgages;

 seamen’s wages which rank ahead of mortgages and necessaries;
 mortgage priorities;
 necessaries;
 contractual claims



Judicial Sale

 Payment of proceeds
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